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the treaty and the legal obligations llllll were conf1rmcd through the making 
of the treaties. This requires an Anishinaabe understanding of reconciliation 
through Anishinaabe understandings of treaties and the development of 
kinship relationships, as they are told by Indigenous knowledge keepers and 
scholurs.�l Further, if we arc to reconcile relationships, we must look to key 
Indigenous legal principles that engage the recognition of the territorial and 
cultural sovereignty of Indigenous peoples, such as the law of aagooiidiwi11. 

Elder Bone suggests that reconciliation itself should be defined 
internally within Indigenous nations as a resurgence of our teachings and a 
reconciliation with the Creator, our Mother the Earth and with the people, as\l 
illustrated by the prayer in the pipe cercmony.�1 

Supreme Court of Canada and Reconciliation 

The SCC docs not explicitly define reconciliation in any of its decisions. 
In fact, the Court has taken many approaches to reconciliation over time, 
without providing much substance to the understanding or application of 
reconciliation. 

Perhaps the most robust attempt at defining reconciliation is in the 
flaida Natio11 decision where Chief Justice McLachlin states for the court: 
"Reconciliation is not a final legal remedy in the usual sense. Rather, it is 
a process flowing from rights guaranteed by s. 35( I) of the Conslitlllion 
Act, 1982."� However, one might critically consider why the process is 
not described more fully. The process of reconciliation is presumptively a 
call to engagement, without defining the terms or substance of engagement. 
In addition to proposing that reconciliation is a process,�� the SCC has 

42 Sec e.g. l lc11h K11wetincpincsiik S11irk, "Respect, Responsibility and Rene,rnl: The 
Foundations of Anishinnabc Treaty Making with the United States and Canada"' (2010) 
34:2 American Indian Culture and Research Journal 145 at 156; Hamid Johnson, 7i"" 
Ft1111ilics: 1iruric.v mrd G,m:m111e111 (Saskatoon: Purich, 2007). Sec also Ollice oflhe Treaty 
Commissioner, TrrCII)' lmp/emelllurirm: F11/fi/li11g thl! Ccwemml (Saskatoon: Office of the 
Treaty Commissioner, 2007); John llom,ws, "\VamJ>um at Niagam: The Royal l'mclamation, 
Canadian Legal History, and Self-Government" in Michael Asch, ed, Ahorigim1/ m1dT11!aty 
Rig/,/_, i11 Cu11ada: Es.<c1y.v 011 /.au: Eq11ulilJ\ ""'' Respecrji,r Dif[cll!11ce (Vancouver: UIJC 
Press, 1997) al 155; Sharon Venne, "Understanding Tn:a1y 6: An Indigenous Pcr.;pcctivc" 
in Michael Asch, cd, Aborigi11al ,me/ 1ira1_1, Rig/11., i11 Cu,uu/a: £.,.m_1:v 011 /.<111: Eq1wlil)\ cmd 
Re., pecl fi,r Diffen:11cc ( Vanco1111er: U IJC Press, 1997) at 173; Robert A Williams Jr. Li11ki11g 
Arms Together: Americ,111 /11dia11 T,�•at.1· l'isicms of law ,md Pt!tlce. I 6(10-1 HOii (New York: 
Rnutlcdgc, 1999) al 12. 

43 Supra note 39. 
44 1/aiclu Na1io11 ,. Brit isl, Col11111/1i11 (Mi11i.vter cif Fon:s1.v), 2(Kl-i SCC 73 al para 32 [ Jiuic/11 N111io11]. 
45 /laid" Nlltimr, ihic/ at pams 32, 38, 51; Delgu1111111A11• l'/lrilisl, Columbia , [ 1997] 3 SCR IOIO 

al pam 207 £Delgwm111kw); Tc1ku Ril'er T//11git First Natio11 ,, Briri.vl, Cu/1111,ltill (I'm.Jee/
,l..-sc.m11ent DiTl!ctor), 2004 sec 74 al par.is 2, 24, 25 [Tt1k11 Ri,·er); ,\liki.R'll' Crr!e Nation,. 
Ca11ada (MmisrercifCtm,u/i,1111/critage), 2005 SCC 69 nl pams I, 4, S4 (Miki.m,•); Ri111i11111 
Alc,111 Inc,, Cc1rricr Sekum· Tribal Cmmcil, '.!OIO sec 43 at para 38 [Ri11 1ii110); Br!ck1111111 
,, L111/eSu/mm1/Cur11111cks Fim Nati,111, 20IU sec 53 al para 55 fBeclw1a11t; Tsi/ltqot'i111• 
!Jriti.vh Col11111hw, 2014 sec 44 al pams 82, 87 ( rr/11,qot 'mJ. 
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characterized reconciliation as a project,46 goal,47 objcctive,4R principle/�
promise,10 and something lo be "achieved"SI between Indigenous people and 
non-Indigenous communities. 

Reconciliation 

lllustration 3.2 Multiple SCC Characterizations of Reconciliation 

Primarily, SCC cases refer to reconciliation as a goal. There is very 
little guidance as to how this goal of reconciliation should be achieved. 
Reconciliation is described as a goal in Manitoba Meli,v Federation v 
Canada (MMF) along with the goals of the "resolution of historical 
injustice" (described as an "admirable goal"), and the unachieved goal 
of "constitutional harmony" and the historical goal of giving "the Melis 
children a real advantage."12 In two of the more recent decisions by the
SCC, the Court describes reconciliation as a p,vject.n Again, in failing to 
define reconciliation, it is not evident how a project and a goal should be 
distinguished, or why it is employed differently within the same caseY 

There arc contexts in which the SCC, without defining reconciliation, 
has found it to be more in the nature of a principle or promise. In MMF 
the Court indicates that reconciliation is a principle. In Kapp, it refers to 
reconciliation as a promise.55 To describe reconciliation as a promise 

46 T.villu1ot 'i11, ibid at para 23; Manitoba MetLr Pedemtim, ,, Ca11ada (AG), 2013 sec 14 at 
pam 99 [MMl-1; K11111a.m Nation,, British Co/11111/11a (Fcm!.f/S, Lu11elr ,111,I Na111r,1/ Rescmn:c 
Operarimis), 2017 SeC 54 al para 89 [Kt1111a.ru). 

47 MMF, ibid at paras 137, 140; R ,, l'a,1 der Peet. (1996] 2 SCR 507 at para JI() [lim tier 
Peet]; lluida Naticm,.mpra note 44 ot para 35; Mikiscw, .mpm note 45 ol para 33; Rio 1i111<1. 
S11prt1 note 45 ot para 34; T.rill1qol 'i11, s11pm nolc 45 at para 82. 

48 Mik1.tL'll',.mpra note 45 al para 50; Bcck111a11,s11pr<1 nolc 45 ut paras 91, 103, l07, 203.
49 MMF, s11prt1 note 46 nt pam 143. 
SO R 1• Kt1pp, 2(l08 SCC 41 al para 121 [Kapp). 
51 K11111axa, S11pra note 46 ut para 80. 
52 MMF, supra note 46 ot paras 265, 140, I 02. 
S3 Ibid al para 99; Tsi/1,qot 'i11, supra note 45 al para 23. 
S4 SL'C MIIIF, s11pm note 46. 
SS I would note that Kapp, supra note 50, engages the Clwrier, and particularly sec lion 25, 

rather than the section 35 treaty and Ahoriginal rights framework. 
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In G/ad\·tmw-a subsequent SCC decision applying the Sparrow justification 
test-Chief Justice Lamer introduced the concept of weighting Indigenous 
peoples' interests against those of the rest of Canadian society: 

A II hough by no means making .i delimllve slalement on lhis issue. I would suggest 
lhat " ilh regards 10 lhc distribution of the fisheries resource aller conservation 
goals have been mel, ohjcclivcs such as lhc pursuil of economic and rcgiom1I 
litimcss. and the recugniliun of 1he historical reliance upon, and participa1ion 
in, lhc fishery by nun-aboriginal groups, urc lhe type of ohjccti.-cs which can (nl 
lcasl in lhc righl circumslnnccs) salisfy this sl:mtlard. ill tl,e right circ11111sta11ces, 
s11cl, ohjcctil'c.1· Wl! i11 Ifie i111ere.,1 of all CmuuliC1m mu!. 11wre i1t1/Hirlu1t1IJ: tire 

wc1mcili11tim1 ,if aborigi11ai societies with the re.,t ,if C1111c1dit111 .mcw1_1• ma_,· well 
Jepe11,I 011 their .mcces.iful a1111i11111e111. 1• 

A year later, in the Delga1111111kw decision, Chief Justice Lamer went on to 
list a variety of broader societal interests that would justify the infringement 
of Aboriginal title. The list ofjustifiable infringements is comprehensive and 
significant in its potential impact: 

In the wake of Gi,11l,11me. the range of legislative 11hjcc1ives Iha\ con justify the 
infringement of aboriginal ti lie is lairly hruacl. Musi of lhese objecli \'cs can he 
lracetl lo lhe reconciliation oflhe prior occupation nfNmth America hy nhoriginal 
Jll.'oplcs with the assertion of Crown sovereignty, which cnluils the recognition that 
"tlistinclivc aboriginal societies ex isl \I ithin, and arc a part of, a bmaclcr social, 
political anti economic communily" (at para 73). /11 my opmicm, the dereiopme/11 
of <1gric11/111re, fi!ll!.flry, 111i11i11g, and liydmc/ectric 1w11·er. the getwral ecmwmic 
clc1·elop111e111 ,if the illlcrior ,if British Col11mbit1, pmlec·ti,m ,if the e111·inm111e111 or 
e111fa11gered species, the l111i/Ji11g ,if i1,.fre1s/r11c111w a11d the: ,1·e11/e111e11t ,if fi1wig11 
pop11/e11i1111., /o .1·11pporl tlwse aims. mt• 1!,e lci11d, ,ifobjecfi•·es tlwt e1re c,msffl<'III 
ll'itl, 11,is 1111rposc am/, i11 pri11ciple, c·,111 j11.,tifj• the il,.fri11ge111e1111ift1h11rigi1111/ tille. 
Whether a particular measure or government act can he c�plainccl by reference In 
one of llmsc objectives. howc\·cr, is ullimalely a question of foci th,u will have to 
he examined on a case-by-case hasis.'' 

Under the leadership of Chief Justice McLachlin, the Court was explicit in 
the Hc1ida Na1io11 and Taku River decisions that "compromise is inherent to 
the reconciliation process."71' For example, the Court in Naida Nation stated: 
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Balance and cumpmmisc arc inherent in the notion of rcconcilialion. Where 
accommodation is required in making decisions that may ndvcrscly affecl as yet 
unproven Aboriginal rights anti litlc claims, lhc Crown must halancc Aboriginal 
concerns reasonably wilh the polcntial impact oflhc decision on the asserted righl 
ur title ancl l\'ilh olher sociclul interests. n 

GlmL�tmre, .rnpm nole 56 at pam 75 [emphasis in original]. 
Deigmmmkw, .rnpra nolc 45 at para 165 [emphasis ndclcd; emphasis in original omilledJ. 
1i1k11 Rii'er, .mpra nulc 45 at para 2. 
1/aicla Na11,111, .mpm note 44 at para 50. 

nu.♦ ,\fi.,takc,, ApJtrn"ch to Rt.'('011<·ili,atum 

Similarly, the Court in Taku River stated: 

The accommotlalion that may result from prc-11roof consullation is jusl lhis
seeking compromise in an atlempt lo harmoni1.e cnnflictin� inlcrcsls anti mu1·e 
further down the path or reconciliation." 

However, the lion's share of compromise in the context of modem reconciliation 
is the compromise of the Indigenous i ntercsts at stake. As recently as 20 14, when 
the Tsilqhot'in Nation was able to prove Aboriginal title to the land, the court 
continues to speak of reconciliation in the justification context. This reinforces 
the idea that reconciliation involves only the balancing and compromising 
of interests, in which Indigenous rights arc necessarily overshadowed by the 
"broader public objective": 

As De/gu,1111111.w explains, lhe pmcess of reconciling Aboriginal interests wilh 
lhc hroaclcr inlercsts of society as n whole is lhc mis,111 d 'etw of lhe principle of 
justilicalion. Aboriginal.� and nun-Aboriginals arc "ull here to stay" and must of 
ncccssily move forward in n process of reconcilia1ion (pam I 1!6). To conslilutc 
n compelling and substanlial objective, the broader public goal asserted by the 
govcmmcnl must further the goal of reconcilialion. having regard tu holh lhc 
Aboriginal inlcrcsl ancl the broader public objccli\'e."' 

While the words of reconciliation have been applied throughout the jurisprudence, 
the effect has been to privilege the interests of the broader Canadian society 
over those of Indigenous peoples. It arguably creates an unequal division of 
the reconciliation burden, disproportionately privileging the Canadian public 
over Indigenous peoples within their own lands and territories. For example, 
broader societal interests related to energy production and transport (such as 
hydro-electric development., fracking, pipelines) as well as other industrial and 
commercial development, often outweigh the local and collective interests of 
Indigenous peoples, including rights to harvest., hunt, and fish in their territories. 

Even prior to infringement taking place, the law of consultation and 
accommodation requires that Indigenous interests be considered, as part of 
reconciliation. This approach might be characterized as an advance infringement 
and justification analysis or a mechanism of compromise itself. It is one of 
unbalanced compromise. 

The Crown has a duty to consult and accommodate when its conduct 
may adversely aflcct the exercise of an Aboriginal or treaty right. In this context, 
the focus is again placed on the idea of divergent interests that need to be weighed 
against each other. "Consultation itself is not a question of Jaw, but a distinct 
constitutional process requiring powers to effect compromise and do ll'ha1eve1· 
is necessary to achieve reconciliation of divergent Crown and Aboriginal 
interests.""° 
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/hid at para 49. 
T.,i/l1CfCJI •;,,, .u1pm note 45 ol para 82. 
Ric, Trll/o .• mpra nolc 45 al para 74 [emphasis added). 
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